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Premerger Notification Office
Bureau of Competition

[Federai Trade Commission

6th & Pennsylvania Avenue, N.W.
Waghingron, D.C. 20580

Dear Mr. Sharpe:

Thank you for aking the time te discuss Harl-Seott-Rodine ("TTSR") interpretation issues
on Monday, June 8, 1998, As woe discussed, T would like to take this opportunity 10 memeralize
and contim our conversation regarding the following set of facts:
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"A" is a large, public company thaf satisfies the $100 million size-ol-person thresheld.

"B" is a small, privately-held company Avhich may or may net meet the $10 million size-of-
person threshold -- sygume that B dnc?/nni Rave 310 million in wodal assels, but does have in
excess of $10 million in wial revenue; therelore, the issue of whether B s "enpaped in
manufacturing” under the HER Act is determinative. Buth A and B arc theiv owm yltimate parent
entities ("LIPE"). A proposcs to aequire certain assets of B, and it 1s assumod that such,
acquisition would satisly the 815 miflion gizo-of-ransaction threshold,

B's operations eonsist entircly of the provision of engineering and related services; the
reverme that T3 derives wonld he clasaified entirefy within 3IC eode families B7t (enpinsering,
arcintectural and surveying services) andfor 873 (research. development and testing services). Tn
connection with the provision of such serviges v A, Rrmay produce one or mere pratolype
todules or components that would be provided to :\%ﬁuu wilh a separate, developent

agreement between A and B (distioct from the asset purchake itself). No separate consideration
gitimate costs of B in B's

is to be paid for such prototypeis), although A will bear all I
development efforts, inchuding the cost of such prototypels).
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1. Assuming the value ‘ftha protouvpefs) 18 less than 1 miilion; then B will not be
defined as engaged in ma_nu:l’acturi:g under the HSR Act regardless of A' subsedquent use of the
prototypefs}, since ope must derive §1 million ur more frum the sale of manufaciired products to

qualify under the H3R definition.

2. LEven if the value of the prototype(s) exceeds $1 million, the production of such
prototypes by 1 wil not resoit in B being defined as engaged in mamufacturing if A (meluding
its agents) mrilizes such prototypes tor thrther research and development, sinee the production of

such prototype(s) or other tangible plans and models is consiztent with and included within ¥
dhecks wa lfh fh eiga ﬂ]r‘deﬂéuﬁ

enginesring service SIC codes discussed above. sl i .-‘rw:{ v?n ackinl }}’ p
Wt dm e Fa.c or AeT,
3 IT the valoe of the prottypels) exceeds $1 millton and A evéntualty incorporates

such prototypes mto A's manufactured products fbr interim resale for revenue o thivd-party
customers {as Alpha or Heta onits later replacable with production enits of A), you indicated that
the Premerger Office would likely conclude that 13 was engapged in manufacturing -- or at least
that we should revisit the issue in greater detail prior to assuming otherwise.

4. IT B produces more than on protonype, one or more of which is used by A for the e ¢ u&?ﬁs
resrarch and development purposes described in Ttem 2 ahove, and ane or more of which iz used )
by A to incorperate into its prisducts for resale as deseribed in Tiem 3 above, only the value of rhcd‘p""‘zi-.g
prototype(s) used by A for the purpases deserihed 1n Twem 3 would be conmted twards the $i ﬂ.b‘ﬁu ?'
million ameount for purpascs af determiningg whether B s engaged in manufactoring. (We may it .
not have expressly discussed this point, but i1 should follow logically.)

5. T al) cases above, the value of the prototype(s) will Be determined bused on their
direct cost -- that is, the paris and Izhor actually nsed for the spoei fic protolypeds), plus
reasonable averhead -- or some ofher good faith valuation method eomsistent with accounting

principles.
7 you feel that anything in this letter does not accurately summarize mir eonversation, or

is inaccurate in any other respect, pleass do not hesitate (0 contact me as sonn as possible, Thank
you once again for your consideration of this maiter. T ook forward to speaking with you again

in the [uture.
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